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3 

 

US AGAINST THEM?

 

We’re dealing with an industry where an unspoken strategy

is that the killer app (software application) is piracy.

 

1

 

Michael Eisner, CEO and former chairman of Disney

 

Were the manufacturers of the printing press forced to protect the monks?

 

2

 

Andy Grove, CEO and founder of Intel

 

The fundamental hypocrisy of the music industry (and of some artists) in the current

debate over the MP3 4mat, Napster and other 4ms of online xchange of music is that

they’re talking about copyright, intellectual property and other such noble concepts

when the only thing that they’re actually trying to protect is the commercial value of

their musical “product.”

 

3

 

Prince, the artist

 

Overhead, picture-perfect cumulus puffs float in the light breeze. The mother 
of the bride lays to rest one of 756 worries about the day: the weather has 
cooperated. The bridal party leaves the bower and steps out into the dappled 
sunlight. Guests commence circulating around the hors d’oeuvres and 

 

1. Quoted in Devin Leonard, “This Is War,” 

 

Fortune

 

, May 27, 2002. Eisner was tes-

tifying in support of a bill introduced by Sen. Fritz Hollings that would have the 

government require technology companies to build protection against piracy into 

their equipment.

2. Ibid. Grove was replying to the same issue as was Eisner.

3. Prince, “4 The Love of Music,” posted on his Web site in 2000 after he changed 

his name back to Prince (from the unpronounceable symbol he had used since 

1993). He wrote in defense of the music-sharing service Napster.
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sipping glasses of Mondavi Reserve. A deejay has set up his equipment in 
the party tent, and half a dozen large loudspeakers are blowing happy tunes 
all over the place. You wander over and take a look at his gear; wow, there’s 
hardly anything here! You recall wedding deejays of a few years ago who 
lugged big trunks full of turntables, CD players, and hundreds of vinyl and 
plastic platters to play. This guy has a laptop computer, a mixer board and 
an amplifier. That’s it. When you ask him about it, he tells you he has about 
3,000 MP3s on the laptop and a cool software program that lets him arrange 
them into a playlist. If a wedding guest asks him to play something, he 
searches for it and can slip it right in to play next. 

As you’re marveling at this robust and compact technological development, 
you hear a loud, sudden commotion, followed by a collective gasp from 
nearby guests.

It’s 

 

Them

 

!

You crane your neck and see four men in black jackets racing toward the 
party tent. One stops to say something to a man in a tux whom you recognize 
as the father of the bride. The man in the black jacket hands him a piece of 
paper, and as he does so, you see the back of his jacket. There are four large 
white letters: RIAA. The other three men have surrounded the deejay; one is 
reading him his rights, and the others are confiscating his computer. It’s the 

 

Men in Black—but not the Will Smith and Tommy Lee Jones kind.

 

Far-fetched? Well, technologically this vignette is au courant and,
given the current state of downloaders-versus-the-music-indus-
try, such black-jacketed enforcement is not beyond the bounds of
credulity. Nor would it be out of step with history, as we saw in
our last chapter.

But the scenario is too simplistic, too 

 

Us

 

 versus 

 

Them

 

. Read fur-
ther and you’ll see that sometimes we are them, while at other
times, they are us. To make matters even harder to understand,
the factions in this war over intellectual property often come at
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one another from the flanks as well as from the front. You need a
scorecard to keep track of the players and some color commen-
tary to describe their strategies and positions. It’s game time.
Let’s get to it. 

This deejay, by the way, has broken two laws: one, downloading
copyrighted music he did not pay for, and two, using that music
in public performance without paying royalties for the right to
do so.

And of course the Recording Industry Association of America
(RIAA) doesn’t really run around in flak jackets confiscating com-
puters and interrupting weddings, but it has taken a tough stance
against those it perceives have violated the copyrights of its mem-
bers. The subpoenas the RIAA began issuing in the fall of 2003
were the most public manifestations of the war between the
music industry and its customers.

This spectacularly well-covered confrontation—it was practically
a media event—painted the music industry as 

 

Them

 

 with a capi-
tal “T.” The single most covered subpoena was that issued to 12-
year-old Brianna LaHara, a Manhattan honor student who would
have had to scratch up $150,000 for each of the 1,000+ songs
she’d downloaded if the RIAA hadn’t been willing to settle with
her Mom for $2,000. (For more on this, see Chapter 8, 

 

Eliot Ness
or Keystone Kops?

 

.)

But the music industry has looked out for itself on other intellec-
tual property fronts for years. Consider:

 

�

 

Two men entered the Wilde-Meyer art gallery in Scottsdale,
Arizona, and told the owner that she would have to stop play-
ing the radio for background music

 

.

 

4

 

 

 

�

 

Restaurant waitstaffs are breaking the law if they sing “Happy
Birthday” to customers. The song is under copyright, and sing-
ing it in a public venue such as a restaurant is technically a
public performance, meaning a royalty should be paid to
ASCAP.

 

5

 

 The tune was written in 1893, and the lyrics first

 

4. Personal interview with author Rochester, 2002.

5. The American Society of Composers, Authors, and Performers.
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appeared in print in 1924 and were first copyrighted in 1934.
The copyright, now owned by Time Warner, brings in $2 mil-
lion a year. As of now, the song won’t enter the public domain
until 2030.

 

�

 

College radio stations, once the greatest U.S. venue for intro-
ducing new groups (and where we first heard Smashing Pump-
kins), have been told they must pay play fees, just as their
commercial counterparts do. In most cases the funds aren’t
there, and the stations have resorted to playing “independent”
local groups

 

æ

 

perhaps not an entirely bad thing (think of the
indie movement in the film industry) but the stifling of a legiti-
mate venue for listening to new music nevertheless. Consider:
Has 

 

this

 

 had an impact on CD sales? 

 

�

 

In 1996, ASCAP informed summer camps in the U.S. that
many songs commonly sung around the campfire—songs like
Woody Guthrie’s “This Land Is Your Land,” Bob Dylan’s
“Blowin’ in the Wind,” and Irving Berlin’s “God Bless Amer-
ica”—were copyrighted material for which royalties should be
paid. Although ASCAP was willing to settle for a blanket roy-
alty fee as low as $257 for some camps (and as high as $1,500),
the society backed off after a summer of bad press, saying such
“public performances” were okay if they weren’t for commer-
cial gain. 

While the music industry starred in our little wedding vignette,
it’s not the only content industry confronting its own customers
over copyrights. The computer software industry disrupts busi-
ness for the companies for whom it obtains court authorization to
audit. Customers at preview screenings of blockbuster movies
aren’t happy about having their pockets emptied in search of lit-
tle camcorders.

 

IF WE ARE US, WHO IS THEM?

 

Upon the bounding main in the 1700s, it wasn’t always easy to
tell the pirates from the good guys. The pirates didn’t always fly
the Jolly Roger, and the King’s navy might plunder just as much
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as those they brought to justice. To the English, Sir Francis Drake
was a gentleman and commissioned “privateer,” but to the Span-
ish, he was a ruthless pirate. Jean Lafitte ran a 10-boat pirating
concession out of Louisiana and sold his stolen goods to the
upper crust of New Orleans. William Dampier augmented his
pirate booty with fees for speaking and writing in London. Henry
Morgan, the “King of Pirates,” operated out of Jamaica for years
until he was finally caught and thrown into a British jail—then he
was released by Charles II, knighted, and made governor of
Jamaica.

Who is 

 

Us

 

 and who is 

 

Them

 

? 

Upon the bounding 

 

digital

 

 main, the question still applies. Are we
the public? Are we the same public that America’s founding
fathers felt so strongly needed easy, inexpensive access to knowl-
edge? Are we the content creators for whom intellectual property
laws offer the opportunity for recompense for our work? Are we
the customers who pay the cost of the monopoly granted by the
government to copyright and patent holders? Are we the 45 mil-
lion investors in the companies being ripped off by downloaders? 

Just exactly who is 

 

Us

 

 and who is 

 

Them

 

? Was Pogo right when he
said, “We have met the enemy... and he is us”?

 

6

 

 

At least we can tell you who some of the players are. Let’s assume
for the sake of argument that the 

 

Us 

 

in our equation includes
(intentional or not) unauthorized music, movie, game, and soft-
ware downloaders, copiers of CDs, corporate misusers of software
licenses, software and content counterfeiters, distributors and
resellers of material obtained in violation of intellectual property
laws, and probably everybody who uses KaZaA to download.

 

7

 

 

Now we need a 

 

Them

 

. There are several camps. In fact, there are
as many camps as parties in an Italian election. Those with the

 

6. The quote comes from Walt Kelly’s immortal comic strip, 

 

Pogo.

 

 See http://

www.igopogo.com/we_have_met.htm, for full details of the quote’s exact origin.

7. It’s usually more accurate to use the term 

 

file-sharing 

 

than 

 

downloading,

 

 since 

services such as KaZaA are designed so that you can partake of files from other 

computers, while other users of the service can partake of files from yours. We’re 

all sharing files. We use both terms in this book, although not interchangeably. 
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highest degree of “themness” would probably be the trade associ-
ations and lobbying groups that, through powers of attorney
granted by their members, actually go after “us.” Call them Camp
A. They include: 

 

�

 

The RIAA, which lists 1,000 labels as backers but whose top
five members—BMG, EMI, Sony, Universal Music, and Warner
Brothers—make up 75 percent of the recorded music industry.
They all now have their own music downloading sites, use
KaZaA themselves to track downloaders (and for that effort are
under suit for violating KaZaA’s licensing agreements), and use
statistics on music downloading over KaZaA to fine-tune their
marketing strategies. 

 

�

 

The Motion Picture Association of America (MPAA), run until
spring 2004 by former studio head Jack Valenti, a one-time
bomber pilot and aide to President Johnson, which represents
all the major studios. The MPAA is a lobbying group as well as a
support group for law enforcement

 

. 

 

�

 

The BSA, an association of companies from Adobe Systems to
Symantec, which makes its money from member donations,
software license-infraction fines, and court awards from suc-
cessful lawsuits. The BSA is as concerned about software
licensing violations as it is about outright piracy. 

Camp B might be considered the content vendors, chief among
them Disney, Sony, and Microsoft, which have the lobbying and
business clout to drive their respective trade associations as well
as their own lobbying and enforcement divisions. Disney, you will
remember, made over $600 million in 2003 with its tribute-to-
piracy film, 

 

Pirates of the Caribbean,

 

 starring the roguish and
lovable Johnny Depp. Sony once got busted for making up
reviews for its movies from a fake reviewer at a real newspaper
(does that violate intellectual property rights?) and makes more
money selling audio equipment (like MP3 Players) than it does
selling recorded music. Microsoft is constantly embroiled in law-
suits brought by companies like Apple Computer and Sun Micro-
systems alleging copyright and patent infringement. 
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Of course, as we know from childhood, not all campers get along.
In 2003 the British Broadcasting Company (BBC) announced it
planned to put all—that’s right, all—of its archived TV shows and
movies online for free downloading as a service to the public
(which, in Britain, is also its owners). This sent shockwaves
through the other major worldwide TV networks, none of whom
want to compete with free BBC stuff. Most network executives are
hoping the BBC conversion of film and broadcast video will go
slowly enough that they will be retired by the time all this con-
tent hits the beach.

Then there’s Camp C. Let’s call them the technology providers,
both hardware and software. These include all those makers of
MP3 players, media playing software, CD burners, memory sticks,
wireless networks, broadband Internet systems, cable descram-
blers, satellite dishes, home networks, peer-to-peer file-sharing
software, video cards, PC speakers, and CD label-making soft-
ware. Camp C includes Microsoft, Apple, AOL, and Sony, who are
members of Camps A and B as well. See? Many of them are both

 

Them

 

 and the 

 

Enemies of Them

 

 at the same time.

The Camp D slot we might as well give to the Internet Service
Providers (ISPs) who play a middleman role for Camps A through
C and the pirates. They sell Internet access and services, which
means they covet subscribers and are loath to irritate them. They
have therefore fought to keep errant subscribers’ names out of
the hands of Camps A and B, but the courts and Congress have
pushed them into becoming snitches—although case law swings
back and forth on how assiduously they have to comply with
Camp A and B subpoenas (more on how this works in Chapter 8,

 

Eliot Ness or Keystone Kops?

 

). These are reluctant 

 

Thems. 

 

Are we done, you ask? Oh, no. Camp E we will assign to the poli-
ticians and courts—those arbiters of modern life who always
seem to find the messiest ways to deal with any rapid technologi-
cal change. Congress, you may remember, actually named a
major extension to the Copyright Act of 1976 after Sonny Bono,
the guy who’s only claim to fame was that he sang “I Got You,
Babe,” with Cher back in the 1960s (see Chapter 5, 

 

Inside the
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Sausage: The Making of the Digital Millennium Copyright Act

 

).
They are supposed to be an 

 

Us

 

, but seem to be a 

 

Them

 

 more
often than not. Many feel this is because the government is inor-
dinately influenced by the media companies, which also control
the newspapers and TV stations, but it would be cynical of us to
agree with this view. We simply think individual legislators have
sold out to their various vested-interest constituencies.

Which brings us to the cynics who populate Camp F: the critics.
These are the academics, pundits, gadflies, and anticopyright
Web site purveyors, and the inevitable gaggle of journalists, blog-
gers, and adze-grinding attorneys and consultants, each of whom
is more than able to find fault with the current trend toward
increasing intellectual property protections. Their solutions,

Camp Who 
Media trade associations 
and lobbyists such as BSA, 
MPAA, RIAA 

Bertelsmann, Disney, 
Sony, Microsoft

AOL, Apple, Microsoft, 
Pioneer, Sony 

Internet Service Providers, 
college networks

Government and courts

Critics 

Us

What 
Influencing legislation and enforcing  
copyright laws; represent Camp B 

Create media content; hires Camp A; 
often at odds with Camp C

Provide the hardware and software 
to play the media; often the same 
players as Camp B

The connectivity between pirates 
and media; often persecuted by 
Camps A and B for providing 
essentially a passive service

Role is to be fair and balanced, but 
almost always tips toward more 
powerful and moneyed interests 
of Camp A

Earnest complainers and freedom 
fighters for the interests of free or 
unfettered media rights for Camp G

The intended beneficiaries of 
intellectual property, over whose rights 
to use the battle is being fought

A

B

C

D

E

F

G

Figure 3–1  A schematic of the camps.
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when prescribed, are often impractical and lopsided to the point
of ludicrousness. But then, in a way, that’s the job of the gadfly.
You got 

 

Us’s

 

 and 

 

Thems

 

 all over the place here. 

The last camp is Camp G, specifically mentioned in the United
States Constitution as the intended beneficiary of what intellec-
tual property protections the government offers: us, the Ameri-
can public. Our only voice in the matter may be our elected
representatives or the dollars we vote with in the market—unless
you consider illegally downloading media an act of civil disobedi-
ence. We may not know for certain how assiduously the former
are looking out for us, but what else is new? 

There are other players as well, from the customs officials who
bust counterfeiters to the venture capitalists who bankrolled Nap-
ster and KaZaA, from the hackers who find ways around software
protection algorithms to the software developers who sweat for
years to produce a single feature in a software application only to
see it sell for pennies in the piracy bazaars. It includes musicians
who deplore illegal downloading, and it includes musicians who
perceive it as one of the finest marketing mechanisms. It includes
the widows and orphans who own shares in the funds that own
Disney and Microsoft and the widows and orphans who are down-
loaders

 

.

 

So, have you got the message? We are 

 

Us

 

, but we are also 

 

Them

 

.

 

WHAT’S A LITTLE RIP, MIX, BURN AMONG FRIENDS?

 

Although Camps A through C represent the strongest coalition
against the pirating 

 

“Us,”

 

 they sometimes exhibit the internal
strife of a coalition of Afghan warlords. One small example: In
May 2003, the BSA, the Computer Systems Policy Project, and
the RIAA made a joint statement against forcing the consumer
electronics industry to bake anticopyright into computer and
entertainment hardware. This was a way to show solidarity with
the camp selling the technology that makes their customers want
more music and software (but also makes it easier to pirate—go
figure).
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The MPAA, however, just couldn’t go along. Its client, the motion
picture industry, preferred to lobby for just that—protection
mandated in hardware to prevent DVD copying—first before Con-
gress and then, when that failed, to the Federal Communication
Commission (FCC). Without that protection, the industry was
cool to the idea of committing high-definition content to either
broadcast or optical media—they felt it was just too easy to
pirate. This created a chicken-and-egg situation for the adoption
of high-definition television (HDTV) in the U.S., which the FCC is
trying to promote. No high-definition content, no HDTVs sold. No
HDTVs, no reason for high-definition content.

 

8

 

 

But this little difference of opinion between members of Camp A
is nothing compared to the apple fights, night raids, and outhouse
tippings between the entertainment companies in Camp B and
the technology companies in Camp C. 

Both camps have the same customers: us, the consumers. Both
want us to buy—the key word here being 

 

buy—

 

their products.
But the most sought-after features in Camp C products are the
ones that allow customers to 

 

avoid 

 

buying Camp B’s products.
Conversely, if Camp C’s hardware products don’t find a market,
who needs Camp B’s media? So they need each other. They’re
wedded to each other. But it’s a fractious, squabbling, dish-throw-
ing marriage.

Napster provided a sense of urgency—and hearings before Con-
gress on the broadcast flag issue the forum—but the lightning rod
for the conflict might have been Apple Computer’s 2001 ad cam-
paign around the slogan, “rip, mix, burn.” 

The ad (see Figure 3–2) was created by Chiat-Day, the same
agency that created Apple’s famous Orwellian TV commercial
broadcast during the 1984 Super Bowl to introduce the Macin-
tosh personal computer. The “rip, mix, burn” slogan instantly hit
an entertainment industry hot spot. Although the term “rip”

 

8. In this case, the industry prevailed. In November, 2003, the FCC mandated a 

“broadcast flag” be built into HDTV tuners as of July 2005. See Table 10–1, 

Knights on White Horses, in Chapter 10, 

 

Through the Fog: The Future of Intellec-

tual Property.
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technically means convert from another medium,

 

9

 

 the entertain-
ment industry interpreted it as an invitation to “rip off” the music
industry. In testifying before Congress in the winter of 2002,
Michael Eisner, former CEO of Disney, used the phrase as an
example of how the technology industry is deliberately aiding and
abetting piracy. 

As much as Steven Jobs fumed later that Eisner didn’t know what
the term meant, it 

 

is 

 

true that a lot more music was being down-
loaded illegally than legally.

But the technology industry, Camp B, didn’t like being portrayed as
the arms merchants of the copyright wars and countered. Andy
Grove, CEO and founder of Intel, has pointed out that the enter-
tainment industry fought video rentals tooth and nail and now gets

 

9. The term was first used in image processing, when designers used raster image 

processing (RIP) to create digital bitmaps of images. The processing smoothed 

low-resolution images, and such images were said to be “ripped.” This technique 

was called ripping. The term now generally refers to the process of reading ana-

log CD (such as .wav or .cda) files and converting to digital (.mp3) files. 

Figure 3–2  Innocence or intemperance? For a while, Apple marketing 

encouraged people to use the Mac’s software and CD-making capabilities 

to personalize their music collections. It did not make the music industry 

happy, and the campaign was withdrawn, domestically at least. 
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50 percent of its revenues from them. This chapter’s opening
quotes give the flavor of the discourse in 2002 about the subject. 

Camp C thinks Camp B is a bunch of dinosaurs, Camp B thinks
Camp C is a bunch of flesh-eating raptors.

To get a feeling for the nature of this 

 

interfamilia

 

 fisticuffs, just
follow what’s happened to copy protection on DVDs. 

 

�

 

When DVD players first came out in 1997, they had “region”
codes on them that prevented DVDs from other regions from
playing on them. This was to help prevent piracy. Users
quickly discovered ways around the codes.

 

�

 

In 1999, the new Region Code Enhancement came out. This
offered tighter protection, but it also prevented some legiti-
mate disks from playing. The technically adept once again fig-
ured a way around the codes, and eventually the full
decryption algorithm was put onto the Net by a teenager.

 

�

 

In 2000, a new rule put the onus for checking on region codes
on the hardware, not the software. Hackers couldn’t get at
them. But a hardware company came out with a Chinese-made
DVD player that let users turn off copy protection.

 

�

 

The industry pressured the hardware company to drop the
line, but in November 2002 a company called 321 Studios
offered a program that bypasses regional lockouts and piracy
protection. 321 Studios boldly sued nine entertainment com-
panies for the right to distribute the software before they could
retaliate. At the end of 2003, the case was still in the courts
and had metastasized to other countries amid a blizzard of
countersuits.

And so it goes. As we saw, the entertainment industry got its
broadcast flag, and Camps B and C are once again playing nice
with one another. But will it last? The continual advance of
broadband communications, PC-based media centers, and wire-
less in the home would make us think not. There will always be
some of 

 

Them

 

 willing to help 

 

Us

 

 against other 

 

Thems

 

. 
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MUSIC IS THE SOUL…OF PIRACY

 

If you go by the numbers and continue with our classification of
the Camps and of the pirating public as 

 

Us

 

, then there are more of
Us than Them. This is why the issue of music “sharing” has
become so interesting—sharing over peer-to-peer networks went
from a few thousand hackers sharing software and PC games over
obscure Internet bulletin boards and chat rooms to over
60,000,000 people worldwide in a matter of two years. Thank you,
Napster; thank you, MP3. A background geek activity became a
social movement, a mass movement, a society-altering movement.

Scott Dinsdale, an executive vice president of the MPAA, summed
up the entertainment industry’s prevailing view of public media-
sharing at the Consumer Electronics Show in 2002 when he said,
“The ability to share programming was one thing when it was lim-
ited to two or three friends, but now it’s a million friends.”10

Ah, but is “one thing” a legal thing, an ethical thing, or a business
thing? Was it okay for a few people to share a song but not a mil-
lion? As we saw in Chapter 1, Are You a Digital Pirate?, copying
and sharing are as old as humankind; it’s just that our ways of
doing these things have evolved with time and technology. The
Internet has stretched our concept of the meaning of “fair use,”
which was designed for less ubiquitous and greatly more control-
lable media, beyond recognition. And since we’re asking you that
question, what are your thoughts on these three scenarios?

1. If a little bit of copying and sharing is legal, but a lot isn’t,
doesn’t that agree with the downloaders? Isn’t it just the def-
inition of “a lot” that’s in question? And are we also making
a clear distinction between an act that is illegal and an act
that’s just unethical? 

2. One of the foundations of case law is intent; is it the file-
sharer’s first and true intention to distribute a file to millions
of friends, or is that simply a by-product of downloading a
copy for their own personal use? 

10. See http://www.contentworld.com/newsdigest/061103_feature_article2_2.html. 
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3. What would happen if a national resolution were put on the
ballot for the voting public to decide whether or not down-
loading media from the Internet for personal use was
legal?11 

Unfortunately, unless it is modified subsequent to this writing,
the DMCA precludes such sharing and even gives media compa-
nies the right to hunt down copyright violators. As we’ll see in
Chapter 5, Inside the Sausage: The Making of the Digital Millen-
nium Copyright Act, the DMCA and its enforcement has helped
exacerbate a me-versus-them antagonism in this country. Europe
and the Far East, on the other hand, have yet to take the matter
as seriously as the U.S. The European Union has expressed dis-
taste for the U.S.’s legislate-and-prosecute-first-and-ask-ques-
tions-later mentality. 

The antagonism has been particularly strong with music file-shar-
ing. Software we need to do our work. Movies we usually only
watch once or, at best, a few times. But music is a highly personal
experience. We can listen to the same song a dozen or a thousand
times in the course of our lives. Music crosses every boundary
known to people. It is one of the most available and expressive art
forms. Lester Thurow, the world-renowned economist, even
refers to it as the world’s oldest profession—claiming roaming
musicians were paid for their work in times more ancient than
those in which sex for hire appeared.12

Ever since the days of underground FM rock and the advent of
the compact cassette, music-lovers have been putting their favor-
ite songs together into a unique personal concert. When that per-
sonal concert is shared with others, it becomes a form of
communication—indeed, communion. Many feel this kind of
communication has been taken away from us by those who

11. In fact, we know the answer to that. In the fall of 2003, IDC conducted a survey for 

us of over 900 respondents from over 30 countries, and we asked just that ques-

tion: Who felt that downloading music over the Internet ought to be legal? The 

answer was pretty clear: everybody. The data are shown in Figure 9–3 in Chapter 

9, Angel on My Shoulder: What’s in It for Me? Survey respondents, by the way, 

were predominately adult and college graduates, not just teens.

12. Interview with author Gantz, September 2003.
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regard music as a business—the record labels and increasingly
monopolistic radio networks. 

It’s inconceivable that the music industry will ever be able to stop
the illegal downloading of music files on the Internet. The music
industry executives and their lobbyist, the RIAA, know this. In a
ludicrous reversal of the Biblical story, Goliath is flinging pebbles
at 60 million or more Davids, hoping to instill enough fear to cur-
tail their downloading. But it won’t work, especially with youth.
Isn’t it their sacred duty, practically a biological imperative, to
thwart the restrictions placed on them by adults? To stir up the
pot, make messes? Did Shawn Fanning, creator of Napster, set
out to create an environment in which 3 billion songs are down-
loaded a month, or was he just trying to find a new way to share
music with his dorm mates? And will a generation with the most
permissive parents in history stop downloading because a bunch
of media fat cats say they shouldn’t?

In a sense, the massification of digital media downloading is deliv-
ering on the promise of the Founding Fathers’ copyright legisla-
tion to return media to the public domain. Think about it: The
Internet is causing widespread massification of everything infor-
mational, from telephone numbers to jokes to news and enter-
tainment and, yes, even porn. Sometimes the course of events
has its own impetus. As the entertainment industry strives to
extend the length of copyright ownership and tighten its grip on
fair use, the public retaliates by taking back the digital night. 

A PIRATE’S ARGUMENT
In the summer and fall of 2003, starting before the RIAA
launched its infamous first wave of 261 copyright-violation law-
suits, we conducted focus groups with graduating high school
seniors and college students. (See Chapter 7, Dude, Where’s My
MP3?, for more information on this particular age group of digital
pirates.) We polled on attitudes and behavior regarding music,
movie, game, and software downloading.
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The polls were illuminating, since they mirrored arguments we’d
seen in trade journals, Electronic Frontier Foundation (EFF)
positions, and academic papers on piracy—just phrased them in
teen lingo. 

But to tell the truth, in subsequent discussions with older peo-
ple—parents, colleagues, and business people—we heard the
same prodownloading arguments.

They go like this:

Pirating isn’t so bad. In the focus groups, we asked about the
connotation of the word pirate and learned that for many of the
kids the picaresque image of Johnny Depp in Disney’s Pirates of
the Caribbean came to mind. Pirates don’t really steal, and digital
piracy is more like “obtaining” than stealing. 

At the same time, in our discussions at IDC with BSA marketing
types, we learned that there are similar attitudes in some coun-
tries among adults that make using the term “piracy” to mean
unauthorized use of software problematic. Pirating is more rogu-
ish than evil. Pirating is a lesser form of stealing. This is not a
view shared by the BSA, of course.

The album is an outmoded form factor. In the focus groups, the
kids told us that the real beauty of burning CDs or listening to
music on their PC is that they can personalize their listening
experience, creating a mix like radio stations or jukeboxes, but
with their own song choices. The ease of creating personalized
mixes with the new technology just diminishes the value proposi-
tion of the CD album. Tough luck, RIAA. For young people, the
days of buying CDs are pretty much over. As one of the kids said,
“We missed the CD generation. By the time we had our licenses
and were driving around, spending our money on things like gas
and cheeseburgers, Napster had been invented and we all had
MP3 players.”

Many of those running record stores agree. Mike Dreese, co-
owner of the fabulously successful Newbury Comics chain of New
England media stores, has been convinced of this fact for several
years. He’s branched out into DVDs and a range of other media-
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related paraphernalia and says, “In five years, you’ll be very hard
pressed to find an environment that looks like a Strawberries or a
Tower [Records] or a Newbury Comics.” Dreese says we will get
music by “burning it onto your TiVo, through your satellite radio,
or through a wireless hand-held device.”13 

He may be right. Tower Records, the company that invented the
mega record store, went bankrupt in early 2004. It had launched
a $110 million expansion drive in 1998, but started declining
from its peak of 200 stores in 2001. But Tower is in good com-
pany. HMV shuttered stores in New York and Boston in 2003, as
did Sam Goody’s, and Best Buy gave away its Musicland subsid-
iary in 2003 to a buyer that would pick up the costs of its leases
and debt. The record store is another endangered form factor,
along with the CD.

Products are overpriced and sold by greedy megacorporations.
The focus group students felt that the price of a CD—most cost
$14–$17—is just too high when they only want to listen to a few
of the songs on it. Instead of buying it, you ask around, find a
friend who has it, borrow it, and copy the songs you want onto
your computer. Or, even easier, download it. The cool thing is to
burn your mixes on a CD to play in the car or on a Walkman. The
cost differential of 50:1 is nice, too. A blank CD only costs about
30 cents. Added value stuff, like liner notes and cover art, isn’t
worth the difference.

So kids know the economics as well as adults. What they may not
know is that over the last half decade, the music industry has
actually produced fewer CDs, while at the same time raising
prices. Even before Napster’s debut in 1999, the music industry
was raising prices (about $2 a CD from 1997 to 2000), and since
then it has been releasing fewer CDs (down 14 percent from 1999
to 2002). This is grist for the mill of those who blame the record
industry, not pirates, for falling CD sales.

Yes, in 2003 the music industry began lowering prices—Universal
went first—but even a 30 percent discount, which some of the

13. “Encounter: Mike Dreese,” The Boston Sunday Globe Magazine, February 23, 

2003, p. 4.
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new prices represented, didn’t hack it for a public that thinks if
it’s on the Internet, it’s free, and if you buy a CD, you still pay for
a lot of cuts you don’t care for.

Downloading isn’t the problem. There are plenty of articles on
the self-inflicted nature of the record industry slump. Indeed, in a
study in 2002, Forrester Research proclaimed that “contrary to
protests from record labels, piracy is not responsible for the 15
percent drop in music sales in the past two years,”14 although in
its 2003 update Forrester pointed out that in part to combat
piracy, “music and movie companies will embrace legitimate
downloading and streaming services.”15

Large industries are slow to embrace change; the telephone com-
panies let the Internet get away, the post office is not your email
provider, and Polaroid missed out on digital photography. As
Michael Wolff, author of Autumn of the Moguls, a book about the
men who created today’s media giants, says in a column written
in the fall of 2003, “All industries instinctively try to defend
themselves from obsolescence—usually at the point when they
are already obsolete.”16 

But even if the record industry slump is entirely self-inflicted,
does that really change the ethics of downloading copyrighted
material?

Jonathan Zittrain, professor of Internet law at Harvard, is one
who questions suing individual downloaders. He sees the music
industry behaving with mercenary instincts, while the download-
ers seem to revel in the illicit act of downloading. (See the com-
plete interview with Professor Zittrain in Chapter 7, Dude,
Where’s My MP3?). If no one stands up to the media moguls, we
will never know the merits or strengths of their stand. The RIAA
continues to sue downloaders, and some of their targets are going

14. Forrester Research press release, August 13, 2002, “Downloads Did Not Cause 

the Music Slump, but They Can Cure It.”

15. Forrester Research press release, September 2, 2003, “CDs and DVDs to Go the 

Way of the LP.”

16. In Newyorkmetro.com, October 13, 2003.
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to court. The outcomes of these cases should prove interesting
over the next few years.

Record companies rip off the artists. This one we heard from
both kids and adults, and from artists and nonartists. Most would
be more willing to spend on CDs if they thought the money would
get to the artists. (See sidebar, Music CD Sales: Courtney Love’s
View of Where the Money Goes.)

Consider what Joni Mitchell said to David Wild in a 2002 Rolling
Stone interview:

“I’ve never really had a good deal in the business,” Mitchell said.
She contemplated never recording again, or perhaps selling her
music on the Internet. The music business, she said, is top-heavy
and wasteful, the music it puts out is calculated for sales, and that
she is ashamed to be part of it. “You know, I think it’s just a cess-
pool.”17

On the Internet I’m pretty much anonymous. Some people think
they’re electronically invisible on the Internet. Nothing could be
farther from the truth. Your computer broadcasts a digital signa-
ture, called an IP address, whenever you’re on the Internet;
indeed, how could email messages and information requests be
served to you if nobody knew where you were?18

I’m not of the age of majority, so I can’t get in trouble with the
law. Federal copyright law does not distinguish between minors
and adults. That’s why the RIAA can threaten to sue a twelve-year
old. 

But I didn’t do it. Some people didn’t and have been wrongfully
accused. But if it happens to you, it will still cost you some bucks
to get out of trouble. Sixty-six-year-old Sarah Ward was charged
by the RIAA in 2003 with downloading over 2,000 songs, among
them “I’m a Thug” by Trick Daddy, using KaZaA. Mrs. Ward, a
sculptor, owns a Mac (which doesn’t run KaZaA) and doesn’t even
know how to download. She had to hire an attorney to get the
charges dropped. The attorney representing the record labels

17. “Women in Rock,” Rolling Stone, October 10, 2002.

18. Learn your IP address at this Web site: http://www.whatismyip.com/.
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(Sony Music, BMG, Virgin, Interscope, Atlantic, Warner Brothers
and Arista, by name) wrote her attorney to say, “We will continue
our review of the issues you raised and we reserve the right to
refile the complaint against Mrs. Ward if and when circumstances
warrant.”19

If they don’t want me to download, then why do I have the soft-
ware and hardware with which to do it? Coming out of the
mouths of teens, this reasoning seems specious. One college net-
working specialist we spoke with responded thus: “You have a
knife. Does that mean you have to use it to kill someone?” But in
truth, the software, hardware, and media industries are at cross-
purposes—in those different camps we talked about. They all
want you to buy their products, even when one product violates
the law and rights of another product. The flames are fanned by
academics, musicians, and outspoken critics of the media con-
glomerates, and by governments that wink at or even encourage
illegal software and media downloading. At heart, the entertain-
ment industry would probably tolerate a little illegal download-
ing, like inventory shrinkage in the warehouse or breakage on the
factory floor, but in dribbles and drips, not oceans and waves. It
really all boils down to money: The music industry is losing it,
and someone has to pony up. 

Denial extends to both sides of this issue: Downloaders know that
the availability of MP3 players doesn’t make violating copyright
protection any less illegal. But there is irrationality on the other
side as well. Companies or industries rarely attack, arrest, or fine
their own customers for alleged theft or misuse of their product.
The entertainment industry had years to head Napster off at the
pass by building its own online offerings, but instead (out of fear?
anger? resistance to change? not realizing how popular online
downloading could become?) cut back music development pro-
duction and raised prices. Gunning down teenagers for their love
of music—the industry’s product—belies a need to look at more
fundamental business issues concerning cost of goods, distribu-

19. Chris Gaither, “Recording Industry Withdraws Suit,” The Boston Globe, Septem-

ber 24, 2003, pp. C1–C2.
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tion channels, profit margins, and delivering product that con-
sumers actually want to buy. 

I only download a little bit. They’re after the big uploaders, not
me. Not so. The RIAA believes that everyone should be scared, so
they go after the big fishies and the little fishies, the fishies that
move music upstream and the fishies that move it downstream.
Rippers need to back away from the belief that media file-sharing
is a matter of degree. It isn’t. The judge is unlikely to rule you less
a shoplifter if you steal a candy bar than if you steal a handful of
candy bars. Likewise, you only need to be convicted of stealing
one copyrighted song, even if you downloaded or distributed a
thousand. At fines up to $150,000 a tune, who wants to be
caught, fined, or convicted?

You can also say that you’re careful when you download; you only
peer with other KaZaA members. But you know what? Anybody
can join KaZaA, including the RIAA, which has set up dummy
servers with music on them in order to identify and ensnare
offending downloaders. Do you think you can you tell the differ-
ence between a friendly peer computer and the RIAA’s dummy? 

Bands don’t really make any money on their CDs; they earn their
living on touring, so it doesn’t really matter that much if I down-
load their tunes. If bands want you to download their music for
free, they’ll put it on their Web site for you. Even if they don’t
make much (or any) money on their CDs, that’s none of your
business and not an excuse for them to make even less money.
Let’s put the shoe on the other foot: It’s your band, or movie, or
novel, and someone has put a copy of it on their computer, with-
out your knowledge or approval, and is offering it for download on
KaZaA. Now how do you feel about it? Or try this on for size:
Your favorite band can’t tour because the label says their CD
doesn’t sell well enough to sponsor them. 

It’s mine. I bought it, and I can make copies for myself if I want
to. That’s right, you can. If you own a record, tape, or CD and
want to make a copy of it on your computer, you’re entitled to do
that. You can probably even give a friend a song or two—maybe
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even a CD—and no one will mind. Just don’t go into mass distri-
bution, either on the Internet or anywhere else. 

What if it’s not your property and you distribute it? Would you
feel that’s either morally wrong or illegal? Kerry Gonzalez found
out that it was both. In the summer of 2003, he obtained a prere-
lease copy of the movie The Hulk from a friend and uploaded it to
an Internet Relay Chat (IRC) site. In so doing, Gonzalez
attempted to disable the tape’s security code, but that very code
was his undoing, making it easier to trace it back to him. He pled
guilty to copyright infringement in court and apologized: “I was
not allowed to have this copy of a tape. I took it home. I captured
it onto my personal computer,” he told the judge. Gonzalez was
fined $2,000, made to pay $5,000 in restitution to Universal, and
sentenced to six months’ probation.20

MUSIC CD SALES: AN INDUSTRY VIEW OF WHERE THE MONEY GOES

Realistically, a record company may not even pay 25 cents for a

blank CD, but it’s a mistake to think that’s how much it costs to pro-

duce an album. According to ASCAP, the American Society of Com-

posers, Artists and Publishers, it’s a lot more complicated than that.

Figure 3–3 shows the typical recording artist royalty breakdown.

20. The movie industry routinely sends thousands of DVD and VHS copies of prere-

lease films, called “screeners,” to the people who vote for film awards—e.g., 

Cannes, Sundance, Montreal, etc. According to Jack Valenti, retired head of the 

MPAA, of the 68 titles sent out in 2002, 34 were pirated and found on the black 

market, mostly in Asia and Russia. The industry promptly voted a ban on screen-

ers, but then relented in 2003 for those involved in choosing films for the Acad-

emy Awards (Oscars). But those receiving screeners must sign a document 

agreeing that, among other things, any pirated screener traced back to them 

(through a digital signature) would result in their immediate and unequivocal 

expulsion from the Academy of Motion Picture Arts and Sciences. Source: Jack 

Valenti, “In War Against Film Piracy, Some Must Pay a (Small) Price,” The Wall 

Street Journal, October 29, 2003, p. D10. 
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It’s difficult to make much money on album sales. The $4.25 pack-

aging charge is basically materials and manufacturing, which the

label deducts right off the top. A 16 percent royalty is average. 

This artist or group is earning a 16 percent royalty; generally, artists

get somewhere between 10–25 percent of the list price of their CD,

after the packaging charge ($4.25) has been deducted. 

There are many people who get a remunerative slice of an artist’s

CD. In many cases, the artist or group gets an advance against royal-

ties, a sum paid up front by the label and repaid out of royalties as

the album sells. Usually, the owner of the copyright is someone other

than the artist. There are also loads of production costs, from the

cover artist to the producer, sound engineers, and technical experts,

to the time paid for the recording studio, all of which are negotiated

to some extent between the label and the artist. Most labels pay the

lion’s share of support costs: publicity, promotional gimmicks in

music stores, touring, and a host of other sales, marketing, and dis-

tribution costs. To put the artist’s earnings in perspective, ASCAP

says an artist earns about eight cents per song. Based on a sales fig-

ure of one million single-plays, (which might be a combination of CD

purchases and various media airplays, including radio, television

$17.00
-25%

$12.75 
x 16%
$2.04 

x 1,000,000
$2,040,000

CD retail price
Packaging deduction
Royalty base
Royalty rate
Artist royalty
Album sales
Artist royalties

Figure 3–3 ASCAP breakdown of CD costs. Source: www.ascap.com/

musicbiz/money-recording.html.
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and satellite broadcasts) the artist will earn about $80,000, com-

pared to earning about $600,000 from touring. 

All this when only 10 percent of all CDs are financially successful.

MUSIC CD SALES: COURTNEY LOVE’S VIEW OF WHERE THE MONEY 
GOES

In a speech at the Digital Hollywood online entertainment confer-

ence in New York, May 16, 2002,21 recording artist Courtney Love

gave her own view of the economics of CDs.

“Today I want to talk about piracy and music,” she began. “What is

piracy? Piracy is the act of stealing an artist’s work without any inten-

tion of paying for it. I’m not talking about Napster-type software. I’m

talking about major label recording companies.”

In her example, she takes a mythical four-person up-and-coming

rock band that signs with a record label and gets a 20 pecent royalty

rate and $1,000,000 advance (which she also claims is mythical,

but which allows for a best-case estimate). Figure 3–4 shows her

cost breakdowns.

She then shows how much gets charged against the band: commis-

sions, business expenses, tour support, independent promotion, a

portion of video production costs, etc., as shown below.

As she puts it, while the band is waiting the year for the release of

the record, each member has $45,000 to live on after taxes. Once

the record sales begin, the label begins recouping its advance. By

21.  Source: www.cdbaby.net/articles/courtney_love.html. 
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the time record sales and the band tour concludes, the label has

made $6.6 million, the band zero.

“Of course, they (the band) had fun. Hearing yourself on the radio,

selling records, getting new fans, and being on TV is great, but now

the band doesn’t have enough money to pay the rent and nobody

has any credit.”

$1,000,000
-$500,000
-$100,000
-$50,000

$350,000

$2,000,000
-$500,000
-$200,000
-$300,000

-$1,000,000
$0

$11,000,000
-$500,000

-$1,000,000
-$1,000,000

-$750,000
-$2,200,000

-$300,000
-$200,000

$1,500,000
$6,550,000

Pre-release
Advance
Production
Commission
Lawyers and business managers
Split four ways (before tax)

Post Release
It's a hit, sells a million, no discount
Video production costs charged to band
Tour support recoupable from royalties
Independent promotion charges
Recoup of advance
Net to band

Record Company Financials
Gross on CD sales
CD manufacturing
Advance to band
Video costs
Music publishing royalties
Marketing
Independent promotion charges
Tour support
Recoup from band
Profit before tax

Figure 3–4 Courtney’s calculations.
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Worse, she asserts, the band owns none of its work: the label does.

“When the contract runs out, writers get their books back. But

record companies own our copyrights forever.”

WHICH CAMP ARE YOU IN?
What did you think about downloading copyrighted media when
you began reading this chapter? What knowledge did you possess
before you began reading? What new information have you
gleaned from reading it? Chapter 2, Copyright or the Right to
Copy?, explained copyright law; has your understanding of the
issue changed? Have your thoughts or feelings changed?

In a way, what we are trying to do here is a little like sex educa-
tion—make sure you have the information and tools you need to
make decisions that work for you. You should at least know where
you stand on the issue. Then you can go off and make decisions
for yourself when the lights are out.

Gordon Gekko said it in the film Wall Street: “Greed is good.” You
can say that the recording and movie industry executives are
greedy, but aren’t the downloaders greedy, too? Greed means to
want or desire something to excess, which implies ownership.
Most of the world’s great wars have been fought over property—
from women (Helen) to gold (the Aztecs) to land (Genghis Khan).
So here we are at the new millennium, the record business and
its consumers squabbling like two barbaric warlords over some-
thing that neither can truly possess: the spirit of artistic creation.
Whether it is music, video, art, poetry, computer games, or soft-
ware, it can only be the genuine “property” of the individual who
created it, but it may be more valuable as it is shared with others.
Anything else is a legal subtlety.

Both sides need to chill out.
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Think about a future scenario, say like the one William Gibson
envisioned in Johnny Mnemonic, where you can upload digital
data right into your brain (or wetware, as Gibson called it). Who
can own that data? Who even knows if you have it? 

If there is one thing the Us’s and the Thems can agree on it’s
probably this: In this information-rich, entertainment-oriented,
digital age, it’s time for a new vision of what it means to protect—
and share—intellectual property. Ah, but what is that vision?
Read on.
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